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Dear Sirs o Opinion No, 0-4158

, Res Wnether person, firm or corporation
who engasges in buaineas ef lending
‘money through the "bi1ll of cale"
systen is subject to provisions of
Subd, 13, Art. 7047, R.C,S., Ars,
- 6146, R,C.S, and Art, 61&8 ’r.C S.,
and related questions, -

| Thig is in ansver to your letter of Mareh 23, 1942
..~wberein you request the opinion of this department in response to the
: rollowing questions' ._ :

"i. Is a perscn, fim o corporation who
~engages in the business of’ lending money through the’
- 'Bill of sale’ system, subJect to the provisions of
subdivision 13, Article 7047, R.C.8., Article 6146,
R.C.S,, and Article 6148, R.C.8,7 For exampla, the

1bill of sele' system is uaed as rollows:

: “#,' who wishes to obtain the use of a
certain sum of money for a perlod of thirty (30) days,
dellvers some article of value to *Bf, who will pur-
chase the article for-an agreed amount. tA' Gelivers
a bill of sale for the artick to 'B* with the verbal

understanding that 'A' will have the priviiege of re-

 purchasing the same article on or before thirty (30)
days, at & price equal to ten por cent more than A
recelved for the article when he sold it to 'B',

"2. Has the Comptroller of Public Accounts
the authority, under Article 6148, R.C,S., to inspect
or examine the books or records of a person, firm or
corporation, for the purpose of deuermining whether or
not such person, ete., is engaged In business as a
pawmbroker, as defined by Articlebllé, R.GS. , and
therefore 1lisble for the occupation tax lavied by Sub--
division 13, Article 7047, C.8.?2 .

| "2a, Under what conditlons or circumstances
nay this rignt of inspection be lawfully exercised by
- the Comptroller of Public Accounts? Moy it be eXercilsed .
in ingtances where the Lowmptroller, in hils official dis-
cretion, has reasonsble grounds to belleve, under the
: aﬁtendins racts and circumstanaes that a person, firm or
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corporation 1s engaged in such business, although such
person, firm or corporation, denies that such busliness
i1s being pursuecd and refuses acceas to the records?”

Subdivision 13, Article 7047, R.C.S., provides that an
annual occupation tax of one hundred and £ifty dollars shall be collecte
from every pawnbroler,

Article 6146, R,C.S,, defines a pownbroker as follows:

"A pavmbroker is one who pursues the business
of lending money upon interegt and recelving uvpon deposit
any personal property as gecurity for the payment of such.
~ lgan and interest.”

‘ The words "pawn" and "pledge" mean the same thing, 33
Tex, Jur, 687. Under our statute to pawn or pledse property nmeans to
denosit At with a creditor to secure the payment of a debt, In the
caze of Smith vs, Anderson, 27 8,W. 775, 8 Tex. Civ, App, 188, holding
thet a transfer of sfock. on the books of a corporation to secure the
payment of & loan with interest, though such transfer was aboolute on
itz face, was a pledge and not a sale, the court sald:

"The character of the transaction between the
parties 1s to be determined by thelr Iintenticn, and it

natters not whot lanzuage  iswed, or what the form of

a2 tronsier was, 11 1t was intended o sesure The pay-

mant of nmoney it must be constiued &3 a pledze, Nor 48

i¢ necessary that the conglceration be & pre~eXlsting
indebtednesse; it is sufficlent 1f it be a present advance-
unent." (Italics ours) ' :

The facts stated by you unquestionebly present a debtor-
creditor relationship as oppoged to the relationship of vendor and -
vendee, It follows that under the law, as atated in Smith v, Anderson,
supra, a person, firm or corporation who engages in the business of
lending money through the "bill of sale" system as illustrated by your
exanple .is engaged in the business of a pawnbroker as defined by
Article 6146, R,C.S. : : o

Article 6148, R.C.S,, reads as follows:

"Bach pawnbroker shall keep & well bouné book,
to be kept open for inspection in which he shall register
211 his transactions as a broker at the time the same
occurs, Such reglster shall show:

"1, An accurate description of the articel
pawned, o
"2, From whom received, |
"3. The time gnd the amount for which the arti-
cle is pauned; its probable value and the rate of interest
- agveed upon, :
- *§, The f£inal &icposition made of such property,
and if gold to whom gold and the amount for which esach
articie was soid," - .

—



Honorable George H. Sheppard, Page 3 0-4158

This article suthorizes the Conptroller of Public Acw
counts, or any other intorested party to intpect the books therein
required o be kept. It will be noted, houever, that the proviziocas

of such Article 6148 apply only to paymbrokers., Ualess he is engaged

in the buciness of a pawndbroker one is not roguired to keew such &

sct of bocks, and unless he 1s engaged in such business, this arficle
zlves no onethe privilege of inspecting his dbools, Ve nust answer
your questions 2 and 2a thus: As & condition precedent. to inspection
o2 tho books required to be kept by Article: 6148, R.C.S,, it must be
establishod that the person whose books are to be Inspected is engaged
in the business of & pavmbroker, and is required by such article to
keep sald books., It fdlows that such books - could not be exanined
uncer the authority of sald article for the purrose of deternining
whother he 1a engaoged in the business of a pawnbroiker. '

Yours very truly o
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